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Von. I. MARCH 


LETTERS OF AN ENGLISH STUDENT. 


——— 





FROM MR. AMBROSE HARCOURT, STUDENT 
AT LAW OF PUMP COURT TEMPLE, TO 
MR. THOMAS PRINGLE OF TRINITY HALL, 
CAMBRIDGE. 


LETTER Iv. 


Dear Prinere :—I have been working 
very hard since | wrote to you last, and 
have been but little in court. Indeed as | 
have already said, attending court until one 
is fully qualified to understand what is 
going on there, is but of little service. 
Nay, it may do positive harm. It is easy 
enough to understand much of what is 
going on. A good speech is enjoyable 
enough, and many of the other proceed- 
ings in a cause are interesting; but it is 
not in these generally that instruction is to 
be obtained. It is indispensable however 
to attend court watchfully, to learn the 
conventional mode of dealing with wit- 
nesses; to pick up the common place 
tricks of the trade; to understand prac- 
tice on minute points not to be found in the 
books; and to become familiar with the 
usage and custom of professional life. All 
these can only be learnt in court; but then 
the soil must be well prepared before it 
can receive them usefully : there must be 
a long course of previous culture before 
protit can be derived from them. They 
may, perhaps, be acquired alone, and thus 
a person may persuade himself that he 
really knows his profession, when he has 
only got the garnish. Nothing, indeed, is 
more easy than to learn the s/ang of any 
calling ; and [ constantly meet with young 
men, who, so far as mere running talk goes, 
seem to be very knowing fellows; but if 
pushed the smallest degree below the sur- 
face of this learned prating, turn out to 
be hollow pretenders. Now nothing tends 
to give this appearance of learning, more 
than a premature attendance in court with- 





out first acquiring the proper foundation ; 
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and I would guard you against it as I have 
been guarded myself by Mr. Barnaby ; for 
this is not my lecture but his. In the 
mean time I work away with Chitty and 
Tidd, and am now making some way. 

Do not suppose, however, that 1 shut 
myself up entirely with these great authori- 
ties. I must tell you I went to the House 
of Lords the other evening, which I must 
say, | consider to be a more satisfactory 
school of oratory at present than the other 
house. In the Lords, there are four chan- 
cellors, all distinguished men, who have 
all passed through very busy and interest- 
ing lives, and who seem (being all I think 
over sixty;) as emulous of distinction as 
boys. 

The chancellor, (Lord Lyndhurst,) I 
have already described to you sitting in 
the Court of Chancery. He loses nothing 
by being fullowed here. It is here indeed, 
that he must feel himself most at home. 
If he was listened to with the utmost at- 
tention when leading on the opposition, it 
may be supposed that he is not heard with 
indifference when he rises from the wool- 
sack. His manner, indeed, is peculiarly 
winning; his voice is the most harmonious 
[ ever heard, and indeed he appears 


“A perfect gentleman from top to toe.” 


If he utters a common-place remark, it is 
redeemed by the grace with which he 
utters it. At the same time there are 
some symptoms of age about him; his 
voice is occasionally tremulous, and _ his 
step feeble: and his former arduous life 
seems somewhat to have shaken his con- 
stitution. 

Lord Brougham, so far as I can see, has 
fully resisted the arch enemy. His eye is 
as bright, his step as elastic, his manner as 
restless as ever it could have been. He 
did not, however, make so great an im- 
pression on me as I expected. I bave no 
doubt that his hearers do not always 
please him. 

“Fit audience let me find, though few,” 
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must be the conclusion to which all per- 
sons who address the House of Lords 
must come to. It is impossible to deliver 
heart stirring appeals to a body diminish- 
ing every minute. I have heard of a cler- 
gyman preaching himself bare to the sex- 
ton ; a peer will often speak himself bare 
to the chancellor. There will be a pretty 
good attendance at first, but as soon as it 
is ascertained there is to be no division, 
the house begins to get thin; peer after 
peer walks off; and the house is soon re- 
duced tu the front bench on eitber side. 
The bishops take early flight, and it seems 


| and when to say it. I consider him in no 
| way inferior to the others. 

Thus I write freely to you of these emi- 
nent men, putting down my rough impres- 
sions as they occur to me. There are 
other eminent lawyers in the house, but 
they occupy an inferior rank, in my 
opinion, to those I have named. 

Yours truly, 
Ameprose Harcourt. 








POINTS IN THE LAW OF ATTOR. 
NIES. 


to be a matter of arrangement who shall | 


be condemned to sit it out. 


concluded in the presence of the Lord 


Chancellor, who must stay, the clerks at | 


the table, and perliaps one or perhaps two 


peers on either side, and sometimes none | 
Under these circumstances, it is | 


at all. 
not in the power of man to rouse his en- 


ergies to their full extent; and it is this, I | 


am persuaded, that oftentimes throws a 


spell of dullness even over Lord Broug- | 


ham. It is only due to him to say, that he 
attracts an audience even here more read- 
ily than most. On any occasion on which 
he gives notice of a motion, the house is 
full at first, and there are often members 
below the bar from the other house, and 
elsewhere ; but there is here the difference 


between a premeditated speech, and an | 


occasional one arising out of a debate ; 
and Lord Brougham’s peculiar strength, I 
conceive, lies in the latter. 

Next comes Lord Cottenham, who does 
not seem willing to speak except where it 


is absolutely necessary. His manner is | 
prepossessing aud good humored, with an | 


appearance of great good sense. His ut- 
terance is somewhat indistinct, and he af- 
fects none of the artifices of the orator. 
But he goes to the root of the matter, and 
shows such a shrewd pereeption of all its 
bearings, that you cannot fail to be struek 
by it. 

Lord Campbell completes the list, and 
here I was agreeably surprised. He cer- 
tainly shows no unwillingness to be heard, 
but he seems generally well informed. 
He is an acute and agreeable speaker, 
with just such a touch of accent as adds 
interest tu his address. To great learning 
and no inconsiderable powers of language, 
he appears to me to add that practical com- 
mon sense which teaches him what to say, 


Minister after | 
minister steals away, and the speech is | 


CHARGES FOR USELESS BUSINESS, 


| 

Ir is well settled that where through 
| an attorney’s misconduct, and that only, 
| business has proved totally useless, he 
| cannot recover his charges in respect of 
| it; but a late case has carried the point 
further than any preceding case. In the 
| case to which we allude, it was held, if 
| an attorney conducting a suit, commits an 
act of negligence by which all the pre- 
vious stéps become useless in the result, 
| he cannot recover for any part of the busi- 
ness done. Whether or not, in such a 
| case, the work become wholly useless by 
| the plaintiff’s fault, is a question for the 
jury. kt has also been held, that such 
| failure of the work is a defence admissible 
on nov-assumpsit in an action upon the at- 
| torney’s bill. ‘ That negligence is an ad- 
| missible defence under the plea of non 
_ assumpsit,” said Lord Denman, C. J., “is 
new, | believe, completely settled. provi- 
ded the jury are satisfied that the work be- 
came wholly useless through the plain- 
liff’s negligence. Supposing the jury to 
have found their verdict on that ground 
| inthe present case, 1 think the question 
| was entirely forthem. I do not see how 
| any rule could be laid down respecting it 
| asa matter of law; the decision of it must 
| rest with the jury. In my opinion, it can- 
| 


not be said that the work does not become 
useless through the plaintiff’s fault, if, in 
consequence of his misconduct at some 
particular point, the whole is made inef- 
fectual. Here it was left to the jury to say 
whether that was or was not the case. 
The admissibility of this defence, on 
non-assumpsit, appears from Hill v. A/len, 
2 Mee. & W. 283, where it was specially 
pleaded and held bad as amounting to the 
general issue. I regret that this should be 
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so, for the plaintiffshould not be in a worse 
situation by being told of the precise ob- 
iection tohisclaim. Bracey v. Carter, 12 
Ad. & Ell. 373. 

















“U.S. DISTRICT COURT. 





U. 8. District Court for the Southern District 
of New-York. 


Before the Hon. S. R. Betts. 


Tue Untrep States v. AL@#xANDER S. 
Mackenzie and Guert GANSEVouRT. 


CONCURRENT JURISDICTION, 


We lay before our readers the very 
able and learned opinion of his Ho- 
nor Judge Betts in this matter. We 
regret that we cannot spare room for the 
points and authorities relied upon by the 


respective counsel. The argument of this | 


case has produced a display of forensic 
eloquence and legal acumen, which, if it 
has been equalled, has certainly never been 
surpassed at the bar. 


B. F. Butler and Charles O’ Connor, for 
the people. 

G. Griffin and John Duer, for Mackenzie 
and Gansevoort. 

Betts, J.— Gentlemen of the Grand Jury, 
—In my charge to you on your organ- 
ization, in leading your attention to sub- 
jects that might probably be brought be- 
fore you, 1 stated in substance that you 
had cognizance of all crimes and offences 
in violation of the laws of the United 
States, and rriaBie befure the civil tribu- 
nals, whether committed within this terri- 
torial district, or within the admiralty and 
maritime jurisdiction of our laws. 

It was intended so to guard and qualify 
that instruction as to avoid asserting or 
denying a jurisdiction over crimes com- 


mitted on the high-seas on board a ship of 


war of the United States; the court wish- 
ing to leave that question, if it should be 
agitated before you, open for deliberate 
consideration and decision. 

In the progress of your deliberations 
you came into court aud submitted in 
writing two inquiries, and prayed the ad- 
vice and instruction of the court upon the 
points of law involved in them. 

First. Whether the grand jury has ju- 





risdiction or is to make inquiry into offences 
committed on board of American ships of 
war on the high seas ? 

Second. If so, is it their province to 
inquire into the offence alleged to have 
been committed by Captain Mackenzie, or 
any other person on board the ship of war 
Somers ? 

With these inquiries you submitted to 
the court three several charges in writing, 
which had been laid before your body, 
and which supply in part the foundation 
upon which the specific advice is re- 
quested. 

One is a complaint by Henry Morris 
against Alexander Slidell Mackenzie and 
Guert Gansevoort, “for the murder of 
Philip Spencer, committed on the high 
seas, on board the United States brig 
Somers, within the admiralty and maritime 
jurisdiction of the United States, and out 
of the jurisdiction of any particular state, 
on the first day of December, 1842.” 

One by Margaret E. Cromwell, charging 
in the same terms the murder of Samuel 
Cromwell at the same time and place. 

And one by Charles Cleveland, charging 
the same persons with “ the crime of man- 
slaughter, in putting to death Elisha Small, 
at the same time and place. 

No other facts are communicated by your 
body to the court, but the observations I 
shall proceed to offer in reply to these 
questions, will be on the assumption that 
the parties named in these charges were, 
at the time of the alleged offences, all re- 
gularly attached to the brig of war Som- 
ers as officers and seamen, in the service 








of the United States, and that their several 
deaths were produced by the public ex- 


| ecution of the deceased, under the or- 








ders of Mackenzie, commander of the 
brig, and that Gansevoort was a com- 
missioned lieutenant in the navy, serving 


) in that rank on board, and in that capacity 


aided and assisted in the executions. 

It will also be taken as connected with 
the facts of the case, that on the return of 
the brig to the United States a court of in- 
quiry was ordered by the Secretary of the 
Navy to investigate this transaction, and that 
court found and reported to the Secretary 
that the conduct of Commander Mackenzie 
and Lieutenant Gansevoort in the matter 
was fully justified by the circumstances in 
which they and the ship were placed. 

That thereupon a court martial was or- 
dered and convened by directions of the 
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Secretary of the Navy, for the trial of 
Commander Mackenzie on a charge of 
murder, and that the court is now in ses- 
sion at Brooklyn, proceeding with the 
hearing and trial of the complaint now 
brought before your body. 

These facts in substance are admitted 
by the prosecutors in court, and this dis- 
penses with the necessity of referring to 
you the investigation and decision of the 
facts in order to give application to the 
rules of law that will be stated to you. 

The right of a grand jury to apply to 
the court with which they are connected 
for advice and direction, in aid of the 
duties they are called upon to discharge, 
is fully recognized by the laws of this 
country and of England, and its free ex- 
ercise is cherished and encouraged. 

For although a jury, without a satisfac- 
tory certainty that the facts proved before 
them fall within any provision of the 
criminal law may excusably direct an in- 
dictment, and leave it to the court after- 
ward to decide whether the matter pre- 
sented be acriminal offence, yet it is more 
consonant to a humane administration of 
justice to exempt the citizen from the 
pain and obloquy of a public accusation, 
where it is plain that no crime has been 
committed. 

What has been said by great authori- 
ties with respect to imperfect or uncertain 
proof in support of a criminal charge, ap- 
plies with equal force when there is de- 
fective evidence that any lawexists punish- 
ing the act—it being an indispensable in- 
gredient to a criminal accusation that there 
be clear law both against the act charged 
as an offence, and to sustain the prosecu- 
tion as presented. 

Lord Hale, Blackstone and Chitty, in ad- 
verting to the ancient dogma tiat the grand 
jury ouglit to find the bill where there is 
probable evidence to support it, because it 
is only an accusation, and the prisoner will 
afterwards defeud himself before a more 
public tribunal, have all recommended a 
more merciful view of the subject, and 
considering the ignominy, the dangers 
of perjury, the anxiety of delay, and the 
misery of a prison, insist that the grand 
jury should be well convinced of the guilt 
of the accused before subjecting him to a 
trial. (2 Hale P. C. 61; ib, 157; 4 Blacks. 
303 ; 1 Chitty C. L. 318.) 

The same reasun should restrain the ju- 
ry from finding an indictment, unless sa- 








tisfied that the facts they present will sub- 
ject the accused to a legal arraignment and 
punishment. 

These considerations render appeals by 
grand juries to the court for preliminary 
counsel and direction proper and com- 
mendable, whenever they are not tho- 
roughly satisfied that the case justifies 
their interference—in order that the citi- 
zen need not stand exposed to the re- 
proach and terror of an infamous and per- 
haps capital charge, where there is a want 
of probable cause either in law or evi- 
dence to support it; as &lso that they may 
have the countenance and support of the 
court in unusual or difficult cases or those 
of exciting interest, to help them to a clear 
understanding of their duties and an efh- 
cient execution of them. 

The practice to which you have been 
most accustomed in similar instances, has 
undoubtedly been for the court to respond 
at once, or after a slight consideration and 
without argument, to the inquiries pro- 
pounded. But as the questions you sub- 
mitted inyolve an inquiry into the consti- 
tutionality of an act of congress, and also 
into the just powers and duties of this 
court in the administration of criminal law 
in capital cases, together with the deter- 
mination of the rightfyl authority of 
nayal courts martial, and the effect of trials 
and sentences by those courts, I have 
thought these points to be of such weight 
and importance as to require not only a 
mature and careful examination by me, 
and to justify the suspension of the other 
business of the court for that purpose, but 
also that they presented a proper occasion 
for me to invite counsel as well repre- 
senting those who prefer these complaints 
us the parties affected by them, to afford 
the court the benefit of an argument im aid 
of the decision to be rendered. 

The request has heen acceded to and 
most satisfactorily fulfilled by the eminent 
geutlemen who have discussed the varjous 
and interesting topics arising out of these 
questions. 

You have given your attendance from 
day to day, throughout this highly able and 
instructive argument, occupying more than 
five successive days, and you will accord- 
ingly fully comprehend that neither the 
time I have allowed myself to study and 
reflect upon the argument, nor the space 
within which these observations to you 
must uecessarily be compressed, will per- 
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mit me to follow out or scarcely advert to 
the multifarious positions and iilustrations 
introduced into the discussion. 

Gentlemen, It may be proper in this con- 
nection to add that you are not to consider 


the argument in court as addressed to you | 


in your official character. In intimating to 
you, when your inquiries were submitted, 
that it would be left to your option to con- 


set forth in these specific complaints are 
within your jurisdiction. 

The occurrence on board the Somers, 
with all its painful consequences, is thus 
brought directly in view, but is manifestly 
of subordinate importance in your estima- 
tion as ministers of the law, to the great 
question propounded touching the admin- 


| istration of criminal justice, and which 


tinue your deliberations in your room or | 
attend the discussion here, and in assign- | 


ing you a place within the bar, the Court 


expressed and intended to signify no more | 


than its respect toward you personally. 
You are aware that you have not been 
called fram day to day as embodied and in 


official attendance, nor is it recorded on the | 


minutes that the Graud Jury has appeared | 


in Court since the day you presented these 
inquiries. 


| 
| 


interests and affects alike the individual 
citizeu and the Government in the whole 
extent and duration of their rights and re- 
sponsibilities under this branch of the law. 

This question ought to be calmly inves- 
tigated, and decided as a naked proposi- 
tion of law, and without allowing the judg- 
ment to be disturbed by apprehensions that 
the conclusion adopted may in its opera- 
tion place the parties accused in this in- 


| stance, under increased liabilities and dan- 


It seemed necessary to notice these par- | 
ticulars least it might be supposed that | 


these proceedings attempted to introduce 
or sanction the precedent, that the Grand 


Inquest, organized and sitting as a jury, | 
could have arguments of counsel or parties | 
on matters under their inquiry and delibe- | 
ration addressed to them, and that it was | 


their province to weigh and decide the 
points so discussed. 


This transaction is intended to have no | 


such bearing; vor is it intended to con- 
sider your presence here as in any way 
varying or diminishing the rightful authori- 
ty or responsibilities of the Court. 

The questions proposed are strictly 
questions of law, which it is the province 
and duty of the Court to decide; and I 
have not the slightest reason to doubt that 
in asking this advice you meant to recog- 


nize the authority of the Court over the | 


matter, and to abide by the repltes that 
may be given; otherwise this sulemn in- 


vestigation, and the prolonged toils attend- | 


ing it, would be but an idle parade. 

The Court cannot fail to perceive and 
appreciate the delicacy and importance of 
the points it is called upon to decide. 

Your inquiries are so framed as to pre- 
sent the subject in its most solemn form, 
as well as to awaken those solicitudes and 
sympathies naturally accompanying the 
application of general rules to individual 


“ cases, 


You ask whether your authority extends 
to the investigation of offences committed 
on board American ships of war on the 
high seas ; and if so, whether the matters 


gers, or may tend to afford them extraor- 
dinary privileges and advantages of defence. 

You are undoubtedly aware, gentlemen, 
that the subject matter involved in this 
special case has been under consideration 
before me, ou several instances previous to 
the sitting of this Court, and that I declined 
awarding a warrant to arrest these par- 
ties.(a) 

The disposition then made of the case 
was under special aspects of the subject, 
and does not necessarily embrace the main 
points now submitted ; and even if it in- 
volved the same matters, I feel called upon 
to examine and consider the whole subject 
under the aid of the argument now heard, 
as if it had never befure been brought to 
my attention. 

In proceeding to the investigation of the 
juridical facts demanded by your inquiries, 
it may be fitting the occasion for me to 
say, that it cannot be of the slightest con- 
sequence to the Court how those facts 
may be found. 

1 shall not hesitate to assume for my 
learned associate who presides in~ this 
Court, nor to assert for myself, that the 
Court uever hesitates or shrinks from ap- 
plying the full jurisdiction conferred upon 
it by law, over whatever subjects or persons 
such jurisdiction may operate ; and never 
seeks, or permits itself to exercise, one 
that it dves not find clearly bestowed upoa 
it by the law. Neither can it be of any 
moment to the judges whether they sit in 
judgment over crimes committed on the 





(a) See opinion of the learned judge, ante, p. 227. 




















high seas, on board merchant vessels or 
war vessels, nor whether the individuals 
brought tu trial be commanders and officers 
of private ships, or commissioned officers 
of the navy. 


The records of this Court will show nu- | 


merous instances in which the judges now 
in commission have tried sea-offences of 
every denomination, and have sentenced 
to capital punishment many persons con- 
victed of homicides and other atrocious 


crimes committed on the high sea; and | 


the question as a law fact now raised is, 
whether the like powers extend to, and are 
to be exercised over, offences committed 
on board the armed vessels of the United 
States. 

The answer to this inquiry must depend 
upon the true import and operation of the 
crimes act of April 30, 1790, and of March 


3d, 1825, in connection with the act of | 


April 23, 1800, if the latter be a valid act, 
and still in force. 

This Court can exercise no jurisdiction 
in criminal matters not allotted to it speci- 
fically by act of Congress. This principle 
is definitely settled by the adjudications of 
the Supreme Court, (7 Cranch, 32; 1 
Wheat. 415; 5 Wheat. 76.) and the Uni- 
ted States v. Bevans, 3 Wheat. 336, deter- 
mines that point most unequivocally, what- 
ever may be its effect and influence on 


other questions connected with this case, | 


upon which it has been so frequently cited. 


The objections to the jurisdiction of the | 
Court over the subjects of your inquiry | 


result in these propositions. 


1. That Congress has power under the | 


constitution to provide for the punishment 
of offences committed in the army and 
navy, without trial in the courts of law. 


2, That the statute establishing rules for | 


the government and regulation of the navy, 
(April 23, 1800,) is an execution of that 
power in respect to the naval forces. 

3. That the crimes acts of 1790 and 
1825, neither in terms nor by necessary 
intendment, embrace offences committed 
in the navy, and only such offences com- 


mitted in the army are punishable under | 


them as are expressly reserved in the rules 
and articles of war for trial in the civil 
courts. 

In support of the jurisdiction of this 
Court over the matters charged before you, 
these general positions are contended for : 


1. That the judicial power of this Court | 
under the constitution extends to all crimes ' 
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, against the United States committed on 
| the high seas, and that such offences affect. 
ing the public peace or welfare must be 
| proceeded against by indictment and trial 
| before a jury. 

2. That the crimes acts give to this 
| Court cognizance of murder and man- 
slaughter committed on the high seas with- 
out distinction between public and private 


} 
| 
| vessels, and are a full execution of the 


constitutional power in that behalf. 

3. That the power in Congress to erect 
courts martial and punish offences by’ their 
sentence, is an implied and not a direct 
power, and must be exercised in subordi- 
| nation to the positive powers reserved to 
the judiciary. 

4. That the act establishing rules and 
regulations fur the government of the navy, 
under the constitutional restriction, can 
give no authority to courts martial to try 
offences other than of a strictly military or 
disciplinary character, or such offences as 
are both committed and brought to trial 
out of the local jurisdiction of the Circuit 
Courts, or during the existence of war or 
public danger. 

I do not attempt to lay down these posi- 
tions in the precise language of counsel, 
but this statement exhibits the main con- 
clusions which the arguments on the one 
| side and the other labored to establish or 

combat, at least so far as they enter into 
_ the opinion [ am about to submit to you, 

The counsel have discussed the consti- 
tutional question as to the extent and cha- 
| racter of the powers of Congres8 in the 
government and regulation of the navy, 
with the highest ability and learning, and 
if the duty devolved upon this Court to 
settle that question definitively, I should 
feel constrained to bestow on it a much 
more labored and thorough examination, 
and give to the preparation of the opinion 
supporting my views a fuller development 
and wider range of illustration. But it 
does not appear to me that the case has as- 
sumed a posture rendering it necessary or 
fitting for this Court to enter at large into 
the cousideration of the constitutional 
point, 

The Circuit Court has but a limited au- 
thority, and though its decision affords the 
tule of action in the particular case, and 
may control the District Court within its 
own district, yet beyond that, it has no 
force or efficiency in fixing the construc- 
tion of the constitution or a law, and the 
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Court will accordingly cautiously for ear | behalf, aud accordingly all doubts, if any 
carrying its adjudication beyond the de- | arise, will apply in support of the validity 
mands of the special point under judg- | of the law and not against it. 
ment. The provisions of the constitution which 
The point to which that discussion is | have been cited and commented on as ap- 
alone pertinent here is whether, if the act | plicable to this question, are article 1, sec. 
of April 23, 1800, confers on naval courts 8, subdivisions 9, 1!, 12, 13, 14, 15, and 
martial jurisdiction over murder and man- | article 3, sec. 1, subdivisions 1 and 2, and 
slaughter committed in the navy on the | amendments Sth and 6th. 
high seas, congress had competent authori- To discern more distinctly the bearings 
ty to pass such a law. | of these several clauses on the subject un- 
Under our system of jurisprudence the der consideration, those parts deemed es- 
written constitution is the supreme law, sential will be recited in connection. 
and not only bestows on congress all legis- Congress shall have power to constitute 
lative powers that can be rightfully em- | tribunals inferior to the Supreme Court; to 
ployed, but further more limits with para- define and punish felonies committed on 
mount authority the extent within which the high seas and offences against the law 
such legislation may be exercised. An _ of nations; to raise and support armies ; to 
enactment by congress, therefore, in viola- provide and maintain a navy; to make 
tion of the constitution, or not authorized rules for the government and regulation of 
by its provisions, becomes inoperative and the land and naval forces; to provide for 
void, and no court, of the humblest pow- calling forth the militia, &c., &c., and 
ers, can be called upon to enforce it, {2 for governing such part of them as may 
Dall. 304.) No court would be bouud by _ be employed in the setvice of the United 
an ex-post-facto law; by an act of attain- States. 
der; astatute directing magistrates to try The judicial power of the United States 
capital cases without the aid of juries, &c. shall be vested in one Supreme Court, 
&ec. But it isa principle equally sound and in such inferior courts as the congress 
and clear, that the collision between the may from time to time ordain and esta- 
constitution and statute, or the defect of blish; the judical power shall extend to 
power in congress to pass the law, must all cases in law and equity under this 
be of the most plaid and indisputable cha- constitution and the laws of the United 
racter to justify in any tribunal a refusal States, and to all cases of admiralty and 
to recognize its validity. maritime jurisdiction. The trial of all 
The Supreme Court restrains its high crimes shall be by jury, and no person 
powers within such limits, and the caution | shall be held to answer for a capital or 
is more needful and should be more im- otherwise infamous crime, unless on a 
perative with every subordinate magistrate | presentment or indictment of a grand jury, 
and cuurt. The presumption is always to | except in cases arising in the Jand or 
be in favor of the validity of statutes until | naval forces, or in the militia when in 
the contrary is clearly demonstrated (4 | actual service in time of war or public 
Dail. 14.) Full effect will be given by danger; in all criminal prosecutions the 
every judicatory to a statute, unless its accused shall enjoy the right to a 
opposition to the constitution is of that speedy and public trial, by an impartial 
nature that the Court feels a clear and jury, of the state and district whereia the 
strong conviction of their incompatibility. crime shall have been committed. 
(6 Cranch, 87; 1 Peters’ R. 604; Sergeant It may conduce to a clearer apprehen- 
Const. Law, ch. 34.) Under these princi- sion of the nature and extent of the pow- 
ples of decision, it is manifest that unless ers thus imparted by the constitution, 
the discrepancy between the constitution and of the manner in which they were 
and the act in question is palpable and ir- practically to be applied to advert to the 
reconcilable, this Court must acquiesce in condition of the country in relation to these 
the authority of congress to pass it and re-_ particulars antecedent to the adoption of 
ceive the act as the law of the land. In the constitution. 
connection with this point the constitution _ During the colonial dependency of this 
will be adverted to only for the purpose of | country, the power to raise and support 
ascertaining whether there is colorable or | armies and provide and maintain navies 
probable authority given to congress in this | was solely with Great Britain, and the 
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British forces on land or at sea were sub- 
ject to her laws alone. 
The civil polity of the colonies was 


however ample, and, in many instances, | 


sovereign, within their respective bounda- 
ries, but it is believed was never recog- 
nized as extending beyond their territorial 
limits. 

Accordingly, although all crimes and 
misdemeanors committed on land were 


punished in the local courts, offences on | 


the high seas or on waters within the 
admiralty jurisdiction were placed under 


the cognizance of the vice-admiralty | 


courts, and were punishable under the 


laws and authority of the mother country. | 


This jurisdiction was conferred by com- 
missions issued from the high court of ad- 
miralty, and was exercised in capital 


cases by the vice-admiralty judge or com- | 


missary in conjunction with the local judges 
of the superior court, governor or lieute- 
nant governor, and it is believed, always 


up to the revolution, without the interven- | 


tion of juries. 


A commission issued to Lewis Morris, in | 


1738, appointing him commissary of the 


provinces of New-York, Connecticut, | 


East and West New-Jersey, empowered 
him personally, or by surrogate or deputy, 
to try all crimes and offences committed on 
the high seas, &c., according to the civil 
and maritime laws and customs of the high 
court of admiralty of England anciently 
used, 

Other commissions of the same tenor is- 
sued to the vice-admiralty bere and were 
undoubtedly granted in all the provinces. 


(2 Gall. 470. Note—Serjeant Const. Law, | 
Introduction, 4, 5.) The archives of the | 


court exhibit a trial for piracy before such 


court, without a jury, as early as the year | 
1701, and the valuable treatise of Mr. | 
Washburne shows that trials in that form | 


were common in this district, while com- 
posed of the New-England states, New- 
York and New-Jersey, and in the northern 
district, after it was separated in 1703 
from New-York, from the year 1673 tothe 
revolution. (Judicial History of Mass., 172 
& 176.) 

Time will not permit my examining 
with fulness and accuracy into the consti- 
tution of the admiralty courts of the 
several states, or the manner in which 
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of congress of 1775, (Sergi. Const. Law 
10, 11; | Jour. Continental Congress, 142 ; 
| Laws U. 8., 620,) and others, the organ- 
ization of which had been retained by in- 
| dividual states as they existed at the De- 
claration of Independence, may have still 
' continued their accustomed jurisdiction 
| under the authority of the state, (2 Dail. 
| 162; 3 Hall’s Law J.211, 221; Duponceau 
on Jurisd. 136; 2 Gall. 740; Washburne, 
185.) 

| But whatever may have been the cha- 
racter of the jurisdiction employed by 
these local admiralty courts, from 1774 
to 1781 in the trial and punishment of 
crimes committed at sea, it is most mani- 
fest that none was ever exercised in them 
over offences occurring in the naval forces, 

These forces were under the exclusive 
government and control of the Continent- 
| al congress, and in no way made amenable 
to the jurisdiction of the state courts ; on 
the contrary, the earliest exercises of na- 
tional authority by the congress, and not 
| the least emphatic ones during the pe- 
riod of itssexistence, in the form of posi- 
| tive legislation, were the enactments of 
rules and articles of war for the govern- 
ment of the army, and rules and regula- 
tions for the government of the navy, by 
which the entire authority over buth these 
branches of the public service was as- 
sumed by congress, and enforced by courts 
martial, without reference to the local 
tribunals, (2 American Archives, 1855; 1 
Jour. Continental Congress, 128 and 139; 
Ibid, 262.) 

This separation of the land and naval 
forces from connection with the local 
courts and method of punishment of of- 
fences, committed within either by the 
appropriate courts martial, was resumed 
and maintained under the confederation, 
while that government continued, aud until 
it passed into the national constitution. 
| By the 9th article of the confederation, 
| congress was empowered, with the assent 
| of nine states, to enter into war. They 
| had plenary power to appoint courts for 
| 


the trial of piracies and felonies on the 
high seas, and to make rules for the go- 
vernment and regulation of the land and 
| naval forces, and to dirétt their opera- 
tions ; and ou authorizing the raising of 
land forces in 1787, they recognized the 


offences at sea were tried during the re- | existing rules and articles of war as in 
volutionary war. Some of the courts were 
probably first erected under the resolution 


force for the government of the troops, 
(12 Journal Cont. Cong., 173,) and this 
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nderstanding of the continued operation 
and force of the rules and articles of war 
is shown by various statutes passed 
since the adoption of the constitution, 
(Sept. 29, 1789, § 4; April 30, 1790, § 13; 
April 10, 1806,§3.) 

Congress executed the power to ap- 
point courts for the trial of piracies and 
felonies on the high seas, immediately after 
its organization under the confederation. 

By resolve of April 5, 1781, they di- 
rected that such offences should be in- 
quired of, indicted and tried by grand and 
petit juries according to the course of 
this common law, and constituted the jus- 
tices of the Supreme or Superior Court of 
judicature and judge of the Court of Ad- 
miralty of the several and respective 
states, or any two or more of them, judges 
for hearing and trying such offenders. 
(7 Journal Contl. Cong., 76 ; 1 Laws U. &., 
670—1. 

The members of the convention who 
framed the constitution—the citizens of 
the respective states, who finally adopted 
it, had been familiar through the revolu- 
tion, and the period of the confederation, 
with this arrangement and practical exer- 
cise of those respective powers. 

When then they transferred to the new 
constitution the language of the confedera- 
tion in relation to the government of the 
land and naval forces, and the spirit of the 
provision in respect to piracies and felo- 
nies, it is natural to suppose that these 
provisions were understood in the same 
sense, and were’ designed to convey the 
same power as that affixed to them in the 
usages and practices under the preceding 
government. 

These circumstances would justly have 
great significancy in denoting that the con. 
stitution on its adoption was understood 
and designed to leave to congress the 
power to govern the land and naval forces 
as heretofore, by means of courts martial, 
and that piracies and felonies in their or- 
dinary common law acceptation should be 
referred to the judiciary, and’ be indicted 
and tried by juries. 

It is also a circumstance of some 
weight in ascertaining the understanding 
and intent of the convention in the provi- 
sisions of the constitution under consider- 
ation, that the usages of the continental go- 
verument were designed to be in strict cor- 
respondence with those of England in the 
same particulars. 

48 








The rules and articles of war were bor- 
rowed in substance from the English mu- 
tiny acts, and those of the navy were co- 
pied literally, in all important features, 
from the act of 22 George 2, ch. 25, (1 
M‘Arthur on Court Martial, 348, app. No. 
1; Jacobs’ Law Dicty. Navy 3,) and the 
trial of sea fealonies was made to conform 
to the proceedings in like cases before the 
Oyer and Terminer of the Admiralty Ses- 
sions. 

I think the English law, as understood 
at that day, was definite and clear that 
courts martial, army or navy, had exclu- 
sive cognizance over all offences against 
the rules and articles, unless jurisdiction 
was expressly given by statute to some 
other tribunal. 

Such acceptation of the import and 
operation of the articles connected with the 
familiar usages under the continental go- 
vernment tend strongly to show that in giv- 
ing congress power to make rules for the 
government and regulation of the land and 
naval forces, that power was intended to be 
broad enough to cover what was to that 
time practised in England, and in this 
country, in that behalf. 

The implication of such full power 
from the terms used in the first article, § 
§, clause 13, would probably be of equal 
force with an express grant, (Gzbbons v. 
Ogden, 9 Wheat. 209,) without the inter- 
vention of the 3d article, which attaches to 
the judiciary department the prosecution 
and trial of ail crimes. 

It is to be remarked the expression 
all crimes, irr the article, is not to be taken 
in an absolute sense, as embracing.every 
description of criminal offences ; for the 
fifth amendment excepts from prosecu- 
tion before a jury some cases arising in 
the land and naval forces and the militia. 

Whether ail of that class of cases are 
excépted, it is not necessary to inquire, 
in this connection. There must, upon the 
plain meaning of the exception, be left to 
congress a power to legislate to some extent 
over the punishment of offences committed 
inthe army or navy, by other means than 
trial by jury. 

The next consideration is, whether this 
reserved power by the terms of the ex- 
ception is limited to cases arising when 
the forces are in actual service in time of 
war or public danger ; or whether there is 
an implied limitation of it to cases of a 
strictly disciplinary or military character, 
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or to cases tried out of the territorial juris- 
diction of the United States. 

As to the first of these positions, it ap- 
pears to me that the arrangement of the 
excepting clause to the fifth amendment, 
obviously imports that the qualification of 
actual service and a state of war or public 
danger applies to the militia alone. 

By the provisions of the first section the 
militia are liable to be called into the 
service of the United States, and placed 
under their government, only under the 
existence of the exigencies of public dan- 
ger in war. 

The terms of the limitation would 
therefore apply to this peculiar service ex- 
acted from the militia, but would be un- 
usual and extraordinary in respect to 
forces under the regular enlistment, and 
whose subjection to the authority of the 
general government had no necessary con- 
nection with acondition of war or public 
danger. 

I have therefore no hesitation in de- 
ciding that the power of congress over the 
land and naval forces is irrespective of 
the actual condition of the country, and is 
the same in time of peace asin time of war 
or public danger. 

The farther limitation argued for, to 
military offences strictly, or such as are 
committed abroad, does not arise out of 
the language of the power, but is inferred 
because of a supposed conflict with the 
authority of the judiciary, if the power be 
understood in an unlimited sense. What- 
ever may be the force of this argument, it 
does not establish an inevitable collision 
between the two clauses of the constitu- 
tion, but only a possible one, dependant 
chiefly upon the construction of the 5th 
amendment, whether the exception em- 
braces the entire subject of cases arising 
in the Army and Navy, or only special and 
peculiar instances. 

To show a mere equivocal or dubious 
power in congress is not enough to nullify 
a law; the want of authority to pass it 
must be palpable. 

It has been urged that there is an in- 
herent restriction in the power to make 
tules for the government and regulation of 
the land and naval forces, confining the au- 
thority over these arms of public service to 
them in their organized and collective 
capacity. ‘That to govern and regulate 
these forces, obviously imports an authori- 








ty to control their operations and act upon 
them in their aggregate charcter, and that 
the power over the individuals composing 
the forces is only incidental and can be 
carried ng farther than is indispensable to 
maintain such organization and conduct 
such operations. 

It may be worthy of remark, that this 
power as expressed in the articles of con- 
federation, was that of “ making rules for 
the government and regulation of the land 
and haval forces, and directing their opera- 
tions,” implying, probably, that a doubt 
might exist whether the authority to go- 
vern and regulate the forces might not be 
construed as confined to the individuals 
composing them, and that therefore it was 
needful to obviate this possible qualifica- 
tion of the power, by a direct one over 
the forces in their united and combined 
character, and to that end the clause em- 
powering congress to direct their operations 
was added. 

The convention, in copying from the ar- 
ticles of confederation the body of the 
power, omitted the closing clause. It was 
obviously superfluous, because the dispo- 
sition and operation of the forces must be 
one incident to and inseparable from their 
government.—The alteration, however, is 
significant to shew that the states when the 
articles of confederation were established, 


-and the convention in framing the constitu- 


tion, understood the power to govern and 
regulate forces as indubitably comprehend- 
ing legislative authority over the individu- 
als constituting the forces. 

This is palpably the natural force of 
language ; a different reading would be an 
artificial and constrained construction. 

A power to make rules for the govern- 
ment and regulation of a nation, a pro- 
vince, a city, necessarily imports full au- 
thority over the individual subjects as well 
as the community collectively. 

Neither in the ordinary acceptation, is the 
idea of land or naval forces limited to 
bodies combined and acting only in an or- 
ganized form; each component part is as 
distinctly signified as if separately named. 

The grand total of the national powers 
is expressed in the term forces. But so 
also are its constituents to whatever dimi- 
nution of sub-divisions. 

Armies, divisions, brigades, regiments, 
companies, guards, sentinels ; fleets, squad- 


rons, separate vessels, boats’ crews, are 





Jan 
pe 
1n | 
sol 


pr 
sul 


the 
the 


co 
or 
ist 
pr 


su 


thi 








THE NEW-YORK LEGAL OBSERVER. 379 





The United States v. Alexander S. Mackenzie and Guert Gansevoort. 





——_———_ 


jand and naval forces, integrally and inde- 
pendently, no less than when compounded 
in the general mass, and so is the individual 
soldier and seaman. 

These observations, gentlemen, are all I 
propose to offer you on this branch of the 
subject. 

It is not my purpose to attempt to settle 
the true construction of the constitution in 
the particular under consideration. 

The provisions of the constitution have 
been reviewed to ascertain whether they 
plainly interdict to congress the power to 
pass laws to punish by courts martial, 
common law crimes committed in the army 
or navy; and if no such prohibition ex- 
ists, whether there is in those provisions 
probable cause to imply the existence of 
such power in congress, 

I have already stated to you that, upon 
general principles, and in consonance with 
the adjudications of our highest tribunal, 
it is the duty of this court to accept an act 
of congress as of full anthority and bind- 
ing, if there be only color of authority 
or probable cause in the constitution to up- 
hold-it. 

I limit myself therefore to the remark 
that the incongruity insisted on between 
the constitution and an act of congress as- 
suming to take from the judiciary and con- 
fer on courts martial jurisdiction over 
criminal offences in the navy, is not direct 
and palpable, and is no more than suppusi- 
titious and inferential, and accordingly 
reaches no farther than to raise a doubt 
whether the power is vested in congress. 
If such doubt exist, it is not to apply 
against the validity of the law, but in sup- 
port of it. 

I therefore decide that in respect to this 
court and the action of your body, the act 
of congress of April 23, 1800, is valid and 
obligatory, even if in its true construction 
it gives exclusive jurisdiction to a court 
martial over the homicides complained of 
before you. 

Under this view of the subject, Gentle- 
men, there can be no noubt of the power 
of congress to govern the army and navy, 
by bringing offences committed in either 
under the cognizance of the courts of law 
—(Heuston v. Moore, 5 Wheaton, 1.) 

This power is fully executed in respect 
to the army in the rules and articles of war 
adopted April 10, 1806, (Rule 33—4 L. 
N. S. 18.) But no such expression of 
intention is introduced into the navy code. 





Whether then the courts of the United 
States are to take cognizance of offences 
committed in the naval forces depends 
entirely upon the true intent of congress 
in that behalf as expressed in the crimes 
acts of 1790, 1825 and 1835, and the Navy 
act of 1806. 

The competency of this court under the 
constitution and the judiciary act (sec. 11) 


| to exercise the jurisdiction cannot admit 


of question. 

The sole inquiry then is, has the juris- 
diction been given it over the subject mat- 
ter, by act of congress, in express terms, 
or by necessary implication 1 

The argument upon this branch of the 
case has on both sides been exceedingly 
thorough and acute; and although it has 
been my duty and pleasure to study the 
reasonings and authorities adduced, with 
minute care and attention, it will not be 
necessary, nor will it be physically in my 
power, within the limits of these instruc- 
tions, to state to you the details of this ex- 
amination or its result in respect to all the 
particulars of the argument. 

The necessity of the case compels me 
to attempt no more than to lay before you 
the general conclusions of my judgment 
upon the controlling points embraced in 
your inquiries. 

The first crimes act was passed April 
30, 1790, at the second session of the first 
congress. 

No action had been taken on the subject 
at the previous session, other than to pro- 
vide for the apprehension and trial of crimi- 
nals. (Act Sept. 24, 1789, sec. 11, 33.) 

In proceeding to institute and establish 
a system of criminal jurisprudence, con- 
gress acted upon the assumption that there 
were four great classes of national offences 
over which it had supreme authority. 1. In- 
fractions of the law of nations. 2. Viola- 
tions of the Jaws of the Union within the 
territorial limits of the United States. 3. 
Piracies and felonies on the high seas or 
criminal offences committed there; and 4, 
Offences committed in the army and navy 
and militia, when in actual service of the 
United States. 

It was unquestionably competent for 
congress to legislate over all those subjects 
in a single statute or section, and when 
language is employed specifically applying 
to some of the subjects, and broad enough 
to embrace others, but not designating them 
expressly, it becomes a question of con- 
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struction resting upon the intent of the 
legislature, whether the law is to have the 
more extensive or the more limited appli- 
cation. 

For instance, this statute punishes, but 
not capitally, misprision of felony, man- 
slaughter, mayhem, embezzlement of pub- 
lic property or receiving stolen goods, 
committed in any port or place under the 
sole and exclusive jurisdiction of the Uni- 
ted States; and this language is plainly 
extensive enough to include the commis- 
sion of those crimes by the land forces of 
the United States stationed at such places, 

Was it the intention of congress to ap- 
ply this general legislation over crimes on 
land to like offences committed in the 
army ? 

By the 50th article of the rules and ar- 
ticles of war, all crimes not capital, though 
not mentioned in the articles of war, are 
to be taken “cognizance of by courts mar- 
tial and to be punished at their discretion. 
The 2d additional article provides for the 
punishment of embezzlement, by courts 
martial, &c. Those rules and articles of 
war were re-enacted by a general adopting 
clause in the act of September 29, 1789, 
sec. 4, and were accordingly in force when 
the crimes act was passed, 

If then the general intendment might be 
that the posterior law repealed or super- 
ceded the antecedent one, that presump- 
tion or rule of construction could not be 
applied to the act of 1790, because on the 
same day that statute was enacted, con- 
gress passed another regulating the milita- 
ry establishment, by the 13th section of 
which it was declared that the commission- 
ed officers, non-commissioned officers, pri- 
vates, &c. of the army shall be governed 
by the rules and articles of war which have 
been established by the United States in 
congress assembled, as far as the same may 
be applicable to the constitution of the 
United States, &c. (2 L. U. S. 102.) 

Here then is a most positive and authori- 
tative exposition of the crimes act, show- 
ing that it had no paramount operation 
over the land forces, but must be construed 
in subordination to the rules and articles 
of war applicable to the case. 

The 32d article of the existing rules of 
war (4 L. U.S. 18) is pertinent to show 
the understanding of congress that express 
legislation was necessary in order to bring 
officers and privates of the army to trial 
before the civil courts for capital crimes, 








or acts of violence to the persons or pro- 
perty of citizens, and affords additional 
evidence that the crimes act of 1790 was 
not intended to apply to the land forces, 

At that time the United States had no 
ships of war in commission, and though 
the language of 1790 is broad enough to 
include offences committed in the naval 
forces, yet the punishment provided for 
offences on the high seas would not as a 
fact have that direct and certain applica- 
tion to the navy that the statute bad to 
crimes on board merchant vessels. 

There is, however, nothing incongruous 
or unusual in legislating prospectively in 
contemplation of a state of things likely 
or probable to exist. 

Nothing could be more probable witha 
maritime people having the habitudes of 
ours and connected with all the trading 
nations of the earth by an active and in- 
creasing commerce, than that ships of war 
and navies would speedily be constructed 
and put in service, and language in an act 
of congress adapted to vessels of that 
character, though not in fact in existence, 
would most properly be held as contem- 
plating their existence and be applied to 
them when they should be called into ser- 
vice, if the construction and application of 
the language were to be gathered from the 
act alone. 

I shall not go into a critical scrutiny of 
the pbraseology of the crimes act of 1790 
and 1825, to test the force of the internal 
evidence, or how it preponderates, indica- 
ting an intent of the legislature to limit 
those acts to merchant vessels or to em- 
brace within them national vessels also— 
supposing the language used in its general 
import to be alike applicable to either. 

I consider the act of April 23, 1800, a 
more satisfactory key to the intent of act 
of 1790, or if not legitimately operating 
as an exposition of the crimes act, yet as 
fixing with clearness and certainty the rule 
thereafter to be applied to public vessels. 

It harmonizes with the legislation in re- 
spect to the land forces, placing each un- 
der its own laws and courts to such extent 
as the discretion of congress deemed 
proper. 

Offenders in the land forces in certain 
cases were to be delivered over to the 
courts of law for trial and punishment. A 
similar provision is contained in the Eng- 
lish mutiny act [2d McArthur, 229,] with- 
out which it would seem to be thought that 
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under the general authority to try all cases 
not capital, courts martial would have ex- 
clusive cognizance of that class of offences 
when committed in the army, [1 Toml. Dic. 
482; 2d McArthur, 296.] But no such 
direction or authority is incorporated in 
the naval code, and the design of congress 
therefore to give the entire jurisdiction 
over the offences enumerated to the naval 
courts martial would seem indubitable. 

In this connection the reasoning of the 
Supreme Court, in the United States v. 
Berens, has direct pertinency and force, (3 
Wheat. 336.) 

That case was argued with great talent 
and fulness, and the opinion delivered by 
the court manifests that it was considered 
with deep attention. 

The question before the court was solely 
as to the operation and meaning of the 
crimes act of 1790. The indictment was 
on the Sth section of that act, here also in 
question. The act was cautiously explored 
by the court to ascertain whether there 
was any provision within it authorizing a 
circuit court to try one indicted for murder 
on board a ship of war, within the territo- 
rial jurisdiction of the United States ; and 
a leading inquiry was whether language in 
the crimes act which, might embrace a ship 
of war should be applied to it. 

First, the court repudiates the significa- 
tion claimed for the word “ place” under 
the exclusive jurisdiction of the United 
States used in the act, as comprehending a 
ship of war. But then not satisfied with 
that conclusion upon the mere import of a 
word and phrase, draws from the act what 
must be regarded an adjudged conclusion 
by the court as to its language and mean- 
ing, that there was uo provision in that act 
adapted to the punishment of crimes in 
the navy. 

The court assigns a reason in fact why 
it was omitted or postponed, and then ad- 
verts to the act of April 23d, 1800, as for- 
tifying the conclusion, because that statute 
specifically relating to offences in the navy, 
gives no jurisdiction to courts of law of 
any crime committed in a ship of war, 
wherever it may be stationed. 

Although this is not an authoritative ad- 
judication upon the specific point now 
raised, yet as to the intention of congress 
as expressed in the act of 1790, and the 
design and effect of the act of 1800, it af- 
furds high and commanding evidence that 
congress has power to legislate specifically 





for the government and regulation of the 
navy and to place that government in courts 
martial to the exclusion of courts of law. 

Almost forty years have elapsed since 
this law was passed. In that period the 
navy has augmented in numbers and force, 
and has been in service in all quarters of 
the globe. 

No instance is produced in which, dur- 
ing that period and under circumstances so 
probable to give occasion for it, in which 
the jurisdiction of the courts of law has 
been applied to the trial of offences in the 
navy cognizable by naval courts martial. 

This fact is of commanding cogency to 
establish the common conviction of the 
executive, legislative and judicial depart- 
ments of government, that no such juris- 
diction exists. 

The Supreme Court regard it as a cir- 
cumstance of deserved weight in support 
of the constitutionality and validity of an 
act of congress, that there has been a uni- 
form course of action, or a partial acqui- 
escence for a long period of time in con- 
sonance with the power exercised under 
the act. (1 Cranch, 299; 11 Peters, 257.) 

In respect to the institution of the cir- 
cuit courts, most of the judges when ap- 
plied to by General Washington, on the 
first adoption of the judiciary act, gave 
their opinions that the act in that particu- 
lar was not authorized by the constitution, 
(1 Story Const. L. 437 and 479, note.) 

Yet the Supreme Court, after the law 
had been in a course of execution and ac- 
quiesced in for Jess than 15 years, decided 
that it was too late to call its constitution- 
ality in question, (1 Cranch, 299.) Cases 
to this point may be largely multiplied, 
but I deem the labor unnecessary, and 
should regard it an exceedingly unadvised 
and hasty act in this court, after so long 
and notorious an execution of the act of 
1800, to assume the authority to pronounce 
it unconstitutional and void as to any of 
its provisions. 

The jurisdiction of courts martial over 
the subject matter within their cognizance, 
I regard to be absolute and exclusive. 

From the examination I have bestowed 
on this point, I am_ persuaded this is th- 
result of the English authorities, but I do 
not introduce them here or comment on 
them, because if in that country the courts 
of general jurisdiction would retain their 
powers, unless expressly taken from them 
by act of parliament, and might thus have 











382 THE NEW-YORK LEGAL OBSERVER. 





The United States v- Alexander S. Mackenzie and Guert Gansevoort. 





cognizance of cases also assigned to courts 
martial, as inferior courts, that principle 
does not apply to the organization of our 
judicatories. 

The circuit court is a special court and 
of statutory jurisdiction, in precisely the 
same sense as a court martial. 

The circuit courts have no residuary or 
general jurisdiction, and none whatever 
over subaltern courts, except be bestow- 
ed by positive law. 

The case of Houston v. Moore, (5 Whea- 
ton,) is clear to the point, that the jurisdic- 
tion of courts martial is exclusive and final 
as to matters submitted to such courts by 
act of congress. (Sergeant on Const. 130; 
Rawle on Const. 209; Opinion of Judge 
Kent, case of Somers.) 

Gentlemen, I shall be able to condense 
within a few remarks, what I propose say- 
ing to you in respect to the operation and 
effect of the crimes acts of 1825 and 1835 
on these questions. 

The naval code had been in force a quar- 
ter of a century, asa distinct and inde- 
pendent system of jurisprudence over the 
offences assigned to its jurisdiction, when 
the act of 1825 was passed. 

The decision in the case of the United 
States v. Bevans, made in 1518, had indi- 
cated to the public what was the judicial 
acceptation of that code, and also as to the 
effect of the crimes act of 1790, in relation 
to offences in the navy. 

The presumption therefore would be of 
the most violent character, that if con- 
gress designed by either of the later sta- 
tutes to interfere with this known and set- 
tled course of the law in this respect, that 
intent would be directly and plainly ex- 
pressed ; and that a mere re-enactment of 
any provisions of the statute of 1790 would 
not be designed to have an operation 
broader than they were known to have 
under the former act. 

It isto be farther observed, that though 
the act of 1825, § 4, denounces the crime 
of murder in the same language as is 
used in §8 of the act of 1790, yet other 
offences are introduced into the former 
section not found in that of 1790—and the 
one is accordingly not a precise re-enact- 
ment of the other, nor to be regarded as 
supplanting the former law, or establish- 
ing a substantively new one. But what is 
still more pointed and direct, and becomes 
in my judgment conclusive on this point, is 
that in the only section of the act of 1825, 











(§ 11,) in which offences on board vessels 
of war, or in relation to vessels of war, 
are specifically mentioned, the authority 
of naval courts martial is expressly re- 
served. 

In my opinion the effect of this evi- 
dence is not varied, if that proviso is un- 
derstood as limited to that section only, 
for the body of the section demonstrates 
that if congress means its penal law shall 
apply to ships of war, those vessels will 
be specifically named, and imports far- 
thermore that without being so named, 
they will not come within the range of le- 
gislation in respect to crimes, and the 
proviso affords direct and positive evi- 
dence that congress recognized the pow- 
er of naval courts martial as an existing 
jurisprudence over crimes of a general 
bearing and character, and affecting the 
public otherwise than merely in the pre- 
servation of discipline. 

To the same effect is the first section of 
the act of 1835, which provides for the 
punishment of mutiny or revolt, a crime 
denounced in the act of 1790, and in the na- 
val code of 1800, for it repeals the punish- 
ment of death for the offence imposed by 
the act of 1790, commuting it to fine and 
imprisonment, and leaves the act of 1800, 
which inflicts the same punishment for the 
same offence in full force. 

Without pursuing the discussion far- 
ther, I state to you, gentlemen, that in 
my judgment neither of the acts of 
1825 or 1835, gives to this court juris- 
diction over the crime of murder com- 
mitted on board a ship of war, and triable 
before a naval court martial. 

Manslaughter is not named in the naval 
code as an offence punishable by court 
martial, and it is contended that there is 
therefore nothing to intercept the jurisdic- 
tion of this court, given by the crimes act 
over that offence. 

It is a general principle governing pro- 
secutions in courts martial as well as in 
criminal courts of law, that the court 
may convict the accused of a crime of 
less degree than that charged in the ac- 
cusation, but not of a distinct crime. (12 
Petersdorf Ab. 591, note; 1 Tom. Dict. 
483,) this is the same rule that prevails 
at law, (1 Chitty C. L. 521,) and accor- 
dingly on a charge of murder the accused 
may be acquitted of that and be convicted 
of manslaughter. 

Article 32 of the naval code provides 
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that all crimes committed by persons be- 
longing to the navy which, are not spe- 
cified in the foregoing articles, shall be 
punished according to the laws and cus- 
toms in such cases at sea, (3 L. U. S. 256.) 

Manslaughter falls within the general 
denomination of a crime, (4 Blackstone, 5.) 
The 32d article is taken from the article 
in the rules of 1775, and is also in sub- 
stance the same with the English article 
36, (1 M‘Arthur, 336,) except that the 
expression in the latter is ‘ wsed at sea.” 

Numerous offences of various grades 
were from an early day known and re- 
cognized as crimes according to the cus- 
toms of the sea, and were proceeded 
against and punished under a species of 
common law made applicable to them. 
They were originally punished in the Ad- 
miralty Court alone, and subsequently by 
inquest and petit juries before the Ad- 
miralty Sessions, The latter method of 
proceeding is particularly illustrated in an 
ancieut inquisition in the year 1376, 
(Clarke’s Praxes, Appt.) and in Sir Lionel 
Jenkins’ charge to a grand jury at the 
Admiralty Session (about) 1668. (1 Sir 
L. Jenkins’ Works, 90.) See also Black 
Book of the Admiralty, Zouch. 1 to 34, 
Godolph 26, Sea Laws, 195. 

Manslaughter is mentioned in the first 
document, but not in the second, as one of 
those offences punishable under the cus- 
toms of the sea. 

The English naval articles no doubt had 
relation to those ancient customs, (Sutton 
v. Johnson, 1 D. and E. 751, 520, per Lord 
Mansfield,) but it is unnecessry now to 
decide whether our code is to be under- 
stood to confer jurisdiction over of- 
fences by that name. The article refers 
to that custom only for the measure of 
punishment, and not for the authority to 
try; and as it expressly gives jurisdiction 
over all offences committed in the navy, a 
defect or failure of authority to designate 
a punishment, might not affect the question 
of jurisdiction as between one court and 
another. 

But I think the true ground to place 
this point upon is, that the accused are 
charged with manslaughter in taking the 
life of a seaman belonging to the sbip, in 
doing what they claim to be the exercise 
of their rightful authority and command on 
board of a vessel of war, and that no sta- 
tute of the United States gives this court 








jurisdiction to inquire into and punish that 
offence. 

This point is not so clear in my mind as 
the others, but from the best consideration 
I am able to bestow on the sabject, I am led 
to the conclusion that naval courts martial 
have jurisdiction to punish the offence of 
manslaughter committed at sea on board © 
of ships of war. 

Gentlemen, questions affecting the juris- 
diction and rightful powers of courts of 
law are always of a delicate and embar- 
rassing nature. 

The law imperiously demands of eve- 
ty tribunal that it shall employ all its 
rightful functions in the furtherance of 
public justice, and it no less emphatically 
forbids to it the usurpation of authority not 
clearly bestowed upon it by acts of con- 
gress. 

In its supreme power over all the sub- 
jects of criminal jurisprudence, the legis- 
lature is to be supposed to allot juris- 
diction to one tribunal or another, or 
withhold it from all, in the exercise of a 
wise and just discretion, and so as most 
efficiently to subserve the ends of pub- 
lic justice and the protection of the citizen. 

It belongs to no court to arrogate to it- 
self a wisdom beyond that of the legisla- 
ture in this respect; and in conducting 
the inquiry into what the law has ordain- 
ed and established in this behalf, and with 
the facts before us, that the naval code, asa 
distinct system of jurisprudence under our 
laws, has been in force for nearly forty 
years, that thirty of the last years of that 
period has witnessed a large increase of 
the naval forces, and a vast scope of 
employment, and that the application of 
the naval code by means of courts mar- 
tial has been constant and notorious to 
every department of the government,— 
that a quarter of century since the high- 
est judicatory of the land intimated and 
published its opinion that the general 
crimes act did not apply to offences com- 
mitted on board ships of war,—and that 
congress since that period has legislated at 
large over felonies and offences at sea, 
without directly bringing vessels of war 
within that legislation, except where the 
authority of courts martial was also re- 
served,—and that throughout the time the 
events on board the Somers have most agi- 
tated the public attention, and when the 
civil authorities of this district openly de- 
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clined to exercise jurisdiction over the 
case, Congress continued in session with- 
out changing the law or acting upon the 
matter, I think we must all feel a deep 
conviction that this court ought not to be 
the first to assume such a jurisdiction, and 
arraign the parties accused on a matter 
touching their lives. 





= —— 





Court or GENERAL Sessions, March 
20, 1843.—On the motion of Joseph C. 
Hart, Esq., John Lomas of the city of 
Brooklyn, was this day admitted an At- 
torney and Counsellor of this Court. 





APPOINTMENTS BY THE GO. 
VERNOR, 


(By and with the advice and consent of the 
Senate.) 


NEW-YORK, 


Commissioners of Deeds.—Edward Pat- 
terson, Edmund J. Porter, Henry Rich- 
ardson, John R. Brady, Michael Weyant, 
Henry H. Byrne, Duncan F. Curry, Thos. 
Harrison, Richard M. Harrington, Neil 
Gray, Henry Brewster, David M. Cowdry, 
David R. Garniss, Jos. E. Palmer, Jno. 
Bigelow, Clinton Dewitt, Wm. J. Roome, 
Elijah Ward, Jas. Lozier, James Proudfit 
and Cornelius Neagle, commissioners of 
deeds, vice Charles Holt, Edwara C. Dele- 
van, Stanley Sherwood, A. B. Amerman, 
John 8S. Buckley, Mortimer De Mott, Jacob 
G. Dyckman, Elias H. Ely, John C. God- 
dard, Andrew L’Amoreaux, William H. 
Bogardus, John S. Woodward, Harman 
M. Romeyn, Henry M. Morris, Isaac P. 
Martin and George White, whose terms 
have expired, and John P. Crosby, James 
S. Thayer, Timothy L. Dunaher and George 
Ireland, jr., whose terms are now expir- 
ing. 
Charles W. Sandford, re-appointment. 
Notaries Public—John H. Lyle, Pierre 
M. Irving and Chales T. Cromwell, re-ap- 
pointments; William Van Hook, Chas. J. 
Cannon, Adam P. Péntz, Edgar Logan, 
Daniel J. Chatfield, Augustus Schell, Ro- 
bert B. Boyd, John M‘Cahill, Jacob B. 
Wood, Joseph S. York, Edward H. Seely, 
Bayard Boyd, John T. Irving, Samuel F. 
Cowdrey, Silas De Witt, Robert P. Pier- 








rine, Francis R. Tillou, H. C., Tallman, 
Joseph C. Lawrence, R. B. Kimball, Geo, 
W. Quackenboss, Chas. H. Forbes, Chas, 
C. Anderson, Ephraim P. Chaffe, Cornelius 
Van Antwerp, Geo. A. Brown, Peter T, 
Marseilles, William Y. Clark, George W, 
M‘Pherson, Geo. W. Stevens, Thomas N, 
Campbell, Llewelin Jones, W. Grandin, 
Edward Davis, Richard F. Parisen, Elijah 
H. Riker, Wm. H. Taggard and Richd. A, 
Tooker, John B. Purroy, John H. Pentz, 
Mortimer Porter, George S. Still, Thomas 
W. Smith, Lucien Curtis, Paschal W. 
Turney, Alexander Wells, Joseph H, 
Stewart, John Howlam, Samuel C. Cock. 
roft, Richard Conolly, and Benjamin G, 
Pentz, vice Joseph Gutman, H. Whar. 
ton Griffith, ‘Van Wyck Graham, HenryW, 
Havens, Nathaniel Dyett, John B. Staples, 
Wm. P. Disosway, William B. Atkins, 
Calvin Balis, Gerardus Clark, Edward £. 
Cowles, David Doane, John C. Deve- 
reaux, jr., Francis Dominick, Walter Ed- 
wards, David Higgins, John D. Hoyt, 
Ebenezer Jessup, jr., John D. Jones, 
Frederick W. Leeds, Nelson Merrill, Jas, 
Ovington, John B. Purroy, Lewis M. 
Rutherford, John C. Swan, Edmund Ter- 
ry, Jacob R. Van Rensselaer, Thos. Wal- 
den, Joseph Wallis, Henry R. Winthrop, 
Samuel Glover, George F. Allen, Edward 
D. Hall, Francis J. Lippitt, Hy. Sherman, 
Fred. Dibblee, Fletcher Smith, Harvey A. 
Weed, Henry E. Davies, Jesse W. Bene- 
dict, Martin R. Zabriskie, Effingham H. 
Warner, Edward Martindale, Benedict 
Lewis, jr. Samuel Meredith, Folker J. 
Beck, Wm. E. Dunscombe, Jonathan H. 
Lawrence, Gardiner Spring, jr., Wm. W. 
Drinker, and Governeur M. Ogden, 
terms expired. 

Wm. P. Powers, notary public, re-ap- 
pointment. ‘ 

Masters and Examiners in Chancery.— 
Stephen Cambreleng, Wm. H. Elting, Jas. 
Maurice and Lucius Robinson, masters in 
chancery, vice Daniel Ullman, John A. 
Sidell, Wm. Mitchell and Russell C. Wheel: 
er, terms expired. 

Philo T. Ruggles, master in chancery, 
re-appointment. 

Benj. F. Sherman, master in chancery, 
vice David Codwise, term expires 24th 
April, 1843. 

Gansevoort Melville and Lathrop $. 
Eddy, examiners in chancery, vice Richard 
R. Lansing and Theodore E. Tomlinson, 
terms expired. 





